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Ms. Thomasenia P. Duncan
General Counsel

Federal Election Comnmission
999 E Girast, NW
Washingte=m, D> 20463

Re: MUR 6320 (Clear Channel Communications, Inc. & Premiere Radio
Networks, Inc.)

Dear Ms. Duncan:

This office represents Clear Channel Communications, Inc. (“Clear Channel™) and
Premince Radio Natworks, Inc. (“Premiere”) in the above-captioned Matter Under
Review (“MUR”). This letter responds to the Complaint received by the Federal
Electimn Commizgion (“FEC” or “Cammission”) an June 24, 2010. The Complaint
allegos thet Cler Channel and Premiere mevie a prohiiiterl in-kind carpexnte
contribution to the rampaign of John Gomez by sending an email from The Sean
Haonity Show regarding Mr. Gomez.

Because the violation alleged in the Complaint is based on activity that qualifies for
the press exenvption, tive Comtission sheuld find 10 reason to believe that Clear
Channel and Prsmicre violalad tha Federul Election Campaign Act of 1971, as
amended (“Act”).

FACTS

Clear Channel is a media and entertainment company specializing in radio
programmmuing and outdoor advertising. It is not owned or controlled by a candidate
or political party. Premiere, a wholly owned subsidiary of Clear Channel,
syndicates approximately 90 radio programs and services to more than 5,000 radio
station affiliates that reach over 190 million listeners weekly. Premiere has
contracted with Mr. Hannity to syndicate The Sean Hannity Show.

The Sean Haeaity Show began satiomsl syndication on Septamber 10, 2001, anxd has
been syadiected by Premiare since Docmanber 30, 2008. Mr. Hamnity is known for
his commentary on palitics and the American agands. Sae The Sean Hamnity
Showll’mmere Radlo Nehworks, lnc.,

mi (last visited July 16, \
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2010). Mr. Hannity and the media entities that contract for his services use multiple
forms of media to disseminate Mr. Hannity’s commentary. As explained in Mr.
Hannity’s biographical information from the above-cited website, Mr. Hannity
appeers “ow ratlio, televisioa, and the internet” uad has sathored two booke.

Mr. Hauovity's website, www.hirgnity.com, is licensed to and hosted by Premiere.
Anyone can go to the website and sign-up for free email updates from Mr. Hannity.
There are approximately 43,000 subscribers for these email updates. The emcil
update subscriber list has been developed by Premiere for its media-related
purposes. The email updatu are sent by a vendor of Premiere called Presslaff
Interactive Reverrug.! However, the “From” line of each email update clearly
indicates that the emails are fiom “The Sean Hannity Show” at the email address
“hexdlimes@hannity.cors.”

As noted in the Compplaint, the gmail updates often “recap the topies diamurmed
earlior in tee day om the Hannity Show, and provide a preview the [sic] topics and
speakers that Hannity will feature on his night-time television program.” Many
times, quotes from newsworthy individuals are repraduced as verbatim commentery
in the email updates. In addition, the email updates can include quoted cosnmentary
from others that has been posted as a “Hot Topic” on the www.hannity.com
website.

On oczamion, ths exmil apdaics mivocaie clecsoral actimm. Nir. Hanmity hes receatly
focused o orhat ks Hice enlled “Coaervaiive Viciory 2010.” For emmple, sitadhed:
as Exhibit 1 is content from a May 7, 2010, email update which states:

Sean was jamed by “The Architect” Karl Rova to
disouss his thoughts on haw the Conservative Viotory
2010 is gaing. “So where do you think the
Republicans fall in the House,” asked Sean. “Can the
Republicans win the House,” asked Rove, “You bet
especially after that health care bill but realiy I think
they can gain 35 seats but thts will be a weird election
and they’ll meed 41 to talce comusi.” With your helg,
we can still pul this off. Visit Hannity.cam for mare
information az bow you on halp.

! Premiere contratis with PressinT Intemative Rewenor: to provide amail maksting services
for the syndicated radio progmms preduced by Premiere.
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At the time, www.hannity.com included links to information about “Tea Party”
rallies and still includes Mr. Hannity's “Political Map” which is available at
http://wwew.hamnity.com/goliticalmap.

On May §, 2010, Presniaff Intaractive Revenue sent the email update attached as
Exhibit 2 on behalf of Premiere. Like the May 7 email update, Mr. Hannity
continued his adwoeacy for “Consarvative Victosy in 2010” in the opiaging nentence
and by giving his endorsement of John Gomez, a candidate for fedeml offine. The
mmlupdateeonnnudmﬂmommumtybyMltkmewlndlgwemmxttoMr
Hannity's endorsement.> Mr. Levin's commentary ended with a fundraising request
and a link to Mr. Gomez's website that read: “DONATE NOW.”

THE ACT, REGULATIONS, AND ADVESORY OPINICNMS

The Act regulates spending for any “contribution” or “expenditure,” but the Act and
implementing regulations exempt from the definitiona of those tarms:

Any cost incurred in covering or carrying a news
story, commentary, or editorial by any broadcasting
station (including a cable television operator,
programmer or producer), Web site, newspaper,
magazine, or other periodical publication, including
any Internet or electronic publication ... unless the
facility is cwned or centrolled by any political party,
political committee, or emmdidate.

11 C.F.R. §§ 100.73, 100.132 (hercimafter “ths prass examption™).

The Commission recently addressed the press exemption in Advisory Opinion
2008-14 (Melothé, Inc.) which provided the following analytical framework:

To determine whether thix passs exenmiion ogplies,
the Commission first asks whether the entity engaging
in the activity is a preos or metlin gntlty. Stcoad, the
Commission has sgplied the two-part analysis
presented in Reader ‘s Digest Association v. FEC, 509

2 Mr. Levin is also a radio show host, but does not host programming for Premiere or amy
other Clear Channel company.
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F. Supp. 1210, 1215 (S.D.N.Y. 1981), which requires
it to establish:

(A) Thnt toe entéty is not owned or controlled by a
political party, political committee, or candidate; and

(B)  That the entity iz acting as a press entity in
conducting the activity at issue (i.e., whether the press
entity is acting in its “legitimate press function™)
(internal citations omitted).

With regard to subpart B, tic Commission has stated “timt the media is increasingly
using electronic mails and text inrssmges” which has become “established industry
practice and therefore within the press exemption.” Advisory Opinion 2004-7
(MTYV). After the Cosumizsion izcoed this aidvisary oninion, it arconded Sise peoss
exemytion implementing regulatinns to their cuerent focm to spiificslly apply te
“any Intemet or eleatronic publicatien,” which includas amail. See 71 Fed. Reg.
18589, 18608 n.52 (Apr. 12, 2008). Fwthermore, the Commiasion has expressly
permitted media personalities and entities to occasionally solicit campaign
contributions and to include a hyperlink to a candidate’s website:

Under the Ceirmission’s previeus interprétations of
the press essanption nothing pronibits ...
eonumantatess emd guaits to make express ivocasy
endorsements of certain candidates to viewers ... and,
concurrmtly, te suggest that viewers sapport such
candaintes with their santributioss.... Anavedingly,
as with verbal zolicitztions, whese it does not become
a regular feature, the intermittent provision of a
hyperlink directing ... visitors to a campaign’s
contribution page ... would not be prohibited.

Advisory Opinion 2098-14 (M=lothé, Inc.).
THE COMPLAINT

Over the years, numerous complaints have been filed against Clear Channel, its
subsidiaries, and Mr. Hannity, all of which have resulted in dismissal because all of
the aforermentioned engaged in exempt press activity. See, e.g., MUR 6242 (The
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J.D. Hayworth Show, Clear Channel Communications, Inc.) (June 4, 2010); MUR
5569 (The John and Ken Show, KF1 AM-640) (Feb. 2, 2006); MUR 4863 (Sean
Harmity) (Jume 3, 1999). This Complaint should be dismisset! on the ssme grounds.

The crux of the Gomplaint is whetlsar Clear Cliaunal, Prasminre, and Mr. Hammity
qualify for the press exemption. Specifically, the Complaint alleges that sending the
email update attached as Exhibit 2 was not part of g “legitireste press function.”
The Camplaint offers the following assertiona to ssppart its allegation:

1. “The email does not purport to be a news stery, a commentary or an editorial
endorsement.”

2. “Furthermore, the sulicitation wnail is differet in form and sebswnce from
the usual ‘Hannity’s Headlines’ newsletter that is distributed to Hannity’s list.”

3. ““Lastly, the email was not distributad generally to the public, it was
distributed te individuals on Hanmity's list.”

As will be shown below, these assertions are both factually and legally
unsupportable.’

DISCUSSION

The email update qualifies for the press exemption and is therefore not subject to
regulation under the Act. The Complaint misstates the facts and applies legal
criteria that are unsupported by law or precedent.

1. The smail update inelndes Mr. Easnity’s endorsement of Mr. Gomar.
and commentary to support the endorsement, all of which is protected by the
press exemption.

Contrary to the statement in the Complaint, the very first sentence of the email
update makes clezr that it constitutes un =ditorial endovsement of Mr. Gomssz by Mr.
Haanity: “If yau haven’t seen this vet, you sully nend to take & look. This isa
great Amerioan who’s working hard for a Conservative Victory in 2010.” The
email update then includes the letter from Mr. Levin with commentary that explains

3 The Complaint aleo includes faghually awd legally irsslavant assertions. Far example, the
Complaint states at the outset that Mr. Hannity and Mr. Gomez are childhood friends. The press
exemption doos not require a media personality and a federal candidine to be strangers.
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the basis for the endorsement and concludes with a fundraising request and a link to
Mr. Gomez’s campaign website.

It is precissly this type of endormmant and commentary that the press exemption
protects. Media personalitics have always expressed their support for candidates
through various meshh chommels pucmant to the press exexpption. i pesticuler, the
Commission Ins sready conaiudnd that Mr. Hannity’s previcus axpressians of
candidate suppest — and swpport by other media personalities under contract with
Clear Channel subsidiaries — qualify for the press exemption. See MUR 6242 (The
J.D. Hayworth Show, Clear Channel Communications, Inc.) (June 4, 2010); MUR
5569 (The John and Ken Show, K AM-640) (Feb. 2, 2006); MUR 4863 (Sean
Hannity) (Jume 3, 1999).

The Complaint suggests that this situation is different bacamse the emxxil update
included » fundraising request and a contribution link to a candidate’s website. The
press exemption does not proscribe or regulate content. Moreover, the Commission
expruisly permitted solicitations in /udvisory Opinion 2008-14 (Melothé, inc.). The
Complaint eoncedes this fact, but quotes the advisory opinion to suggest thet any
such solicitation must be “made within the larger context of an endorsement
contained in commentary regularly featured in the publication.” That is exactly the
situation here. The solicitation was made in the context of Mr. Hannity’s regular
commentiry on “Comnservative Victory in 2010™ and his specific endorsement of
Mr. Gomez.

2. The endorsemmait of Mr. Gonnen was cazgrarabie t» the othex enmil
updates that qualify for the pras sxemption.

The email uptdate endorsing Mr. Gomez's candidacy included the same substance
that has appeared in other email updates and on Mr. Hannity's show, namely, Mr.
Hangity’s advocacy for “Comservative Victory in 2010.* It iy, therefore,
compzrable to Mr. Hamnity’s other media that {s pzotected by the press exemption.

The Coraplaint, howevar, mistakenly relies on FEC v. Masscchusetss Ci%zoms for
Life, Inc., 479 U.S. 238 (1986) (“MCFL”), (o srgwe timt the email wpdate did not
qualify far the ncess execaption baseeiae i (1) didisot contain a “Hamity Handlines”
banner or advartisemsnts like the athar updstes, (2) induded camacentary from
else, and (3) ended with a fundraising solicitation. However, MCFL does
not purport to ectablish a test requiring thwt all cemmunications fidlow the sams
format to qualify for the press exemption. Such a test would contravene the clearly
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expressed congressional intent to “assure[] the unfettered right of the newspapers,
TV networks, and other media to cover and comment on political campaigns.” 479
U.S. at 230 (quoting the Aét’s legislative history).

Rather, MCFL was eamparing a semi-segulerly pefiliched newsletter of a nonprofit
organization to a “Special Edition” to determine whether the “Special Edition” can
be “conzidered compasiine to any single issue of the newslatker.” Jd. (emphmsis
added). Though the Complmiat corxartly notes that MCFL anaminad whathzr the
organization’s masthead appeared on both the newsletter and the “Special Edition,”
the Complaint fails to state the other problematic characteristics of the “Special
Edition,” none of which are present here:

It was =ut publiched thzough the facllities of tie
mguler prwsletier, but by a staff which prepared no
previous or subsequent newsletters. It was not
distributed to the nevmleter’s regular medience, but to
a group 20 times the size of that audience, must of
whom wese mebars of the public wha had never
received the newsletter. No characteristic of the
Edition associated it in any way with the normal
MCFL publication. The MCFL masthead did not
appear on the flyer, and, despite an apparent belated
atten=pt to make it aprpear otherwise, the Edition
contaixxs] =0 wobmne or ismie nmmber idegstifying it =
one in a continuing series of issues.

Id. at 250-51.

These factors clearly demonstrate that the email update endorsement of Mr. Gomez
is “considered comparable” to Mr. Hannity’s other email updates pursuant to
MCFL. First, the email update was produced and sent by the same personnel and
vendor to Premiere that have prepared and sent the other email updates. Second, the
email update was sent to the same recipients that received the other email updates.
Third, the email updute containetl characteristics like those of other exrmil updates
such as Mr. Hannity's advocagy. for “Conservative Victry in 2010 ied gudted
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commentary from others.* Fourth, the “From” line of the email updates all indicate
that they are from the “The Sean Hannity Show” and that they are each part of a
continuing series of blast erails from “hoadlines@hannity.com.”

It is alap worth nating what MCFL was guasding agaisat: spending by ngn-press
corporations to promote the candidates of their choice. See 479 U.S. at 251 (*A
contrary pogition vsnuld open thie door for thare corporations and uniona with in-
house publications to engage in unlimitad spending directly from their treasuries to
distribute campaign material to the general public, ....);’ see also Complaint at B.S.
(“To find that the press exemption applied here would mean that Sony, Viacom, or
Disney may distribute fundraising solicitations for candidates, in full coordination
with those candidates, without violating the Act.™).

The prass exemption has always protected ths ability of g metlia cigtity to
dissexninate any nagtent including that which pramntes candidates endorsed by the
media entity itself, e.g., editorials in newspapers. Furthermore, the press exemption
permiis media ontities to dissemirsie commantaries by mmdia persosaliting, e.g,,
television and radin show heats, newspaper colummists, etc., including ariticisms or
endorsaments of the candidates they choose. These communications may also
include solicitations of contributions. See Advisory Opinion 2008-14 (Melothé,
Inc.). In addition, press activity is protected regardiess of whether it is coordinated
with a candidate. If coordination rwllified tire press exexnption, no editorial board
of a mevwspupeer could moet wifll or inverview candidates prior te endorsemment. The
email at ispue here is sstirely oensistent with tho.allowsrssss of the pwess exemption.

3. Tke smzit nupdate was availnkle te the grasmal public.

The email update was available to any member of the general public who signed up
at www.haanity.com to receive Mr. Hannity’s email updates. If members of the
public can easily add their names to a list, distribution of content to that list must be
considered public for thess purposes. How else is a press entity to send the emails
and text messages contemplated and approved by the Commission in Advisory

4

A explainad previcaply, the fact that the ermail updaie also containad a fundmising reuest
does not affect the analysis because the Commission has stated that such requests are not inconsistent
with the press exemption. See Advisory Opinion 2008-14 (Meloti€, Inc.).

$ This rationale subsequently was repudiated by Citizens United v. FEC, 130 S. Ct. 876
(2010).
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Opinion 2004-7 (MTV) and in its amended regulations other than by sending them
to a list?

Though the Commission has stated that “whether the entity’s materials are available
to the general public” is one of the “considerations in applying this analysis,” this
consitieration cannet apply when the press sctivity is by mail, email, or any ather
format that requices individwally delivered camammications. Distribution af thiz
type of media cannot be accomplished other than by sending content to finite lists of
people. Furthermore, MCFL itself noted that public distribution of a mailed
newsletter beyond such a list was a factor that weighed against applying the press
exemption. 479 U.S. at 250 (“It was not distributed to the newsletter’s regular
audience, but to a group 20 times the size of that audience, most of whom were
membem ef the public who had never recsived the nwsletter.”)

The nssartion in the Complaint that tha emzil zpdate “was not distributed to the
public, it was distributed te indtvidnals on Hannity’s list” and, therefore, is not
within the press exemption is wrong as a matter of fact and law.

CONCLUSION
This Corzplaint exroneously alleges a violation of tlre Act for activity that is
comfortably within both the traditional understanding of the press exemption and
the Commission’s recent interpretations that sscount for new and evolving types of
media. For all the foregoing reasons, the Commission should find no reason to
beliere that Clexr Channel amd Premiare violsed the Act.

Singarely,

an Witold Baran
Caleb P. Bumns

Attachments
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On Today's Show... May 7th, 2010
Mayor Rudy @ulian)

Soan was joied by "/isasica’s Mayor”, former New York City Mayor Rudy Giullani to discuss the latest
terrarint aksaks im bieev York City. "Gediing lucky doaan't seem ia ba n wary gnod national policy to
prevent ierrorism,” suggested a thankful Hannity. "The reality is that we're sesing a lot mase of this,”
wamed Giuliani. "We're not going to defeat our enemies until we confrant who they are,” argued the
former mayor, “For the life of me i don't understand why President Qbama can't utter the words ‘Islamic
extrenfist.™ TharRfuily the everits in New York's Times Square cam remird us that we need to be
continually vigilant and hppefully it wi#! be = wakaup ¢all to Washington that more neads to be dene to
seeurs our borders Egd .

A

Jay Sekulow and Linda Chavez: Solutions For Our immigration Crisls

Sean was joined by Jay Sekulow, Chief Counci at the American Center for Law and Justice and Linda
Chavez, the Chairman of the Center for Equal Opportunity, joined together to talk about the immigration
crisls."Vibient crime on our borders has never been higher,” argued Hamnity, “the chaos has never been
this sut of sentrel." Bekulow dffered,” The Federal goverment hasi't Yome amything and the fact is
these's a real moblesn down there arill there’s beem no inallwensent to liip twen.” Clawvez nsterted,
“What we nees! ix lagal imnigration enierm ot wisws gnupit: @ isscomy iepml citieann.” Howinity ahasexd
the argument seying, “we can only masapt S0 many paepie sach yser snsi we really nead to give
prafarance tc those immigrants winxs raspest acr berders, lawa and aouasalgaty.” Wow, what a onnogpt.

Karl Rove: The Conservative Victory 2010

Sean was joined by “The Architect” Karl Rove to discuss his thoughts on how the Conservative Victory
2010 is going. “So where do you think the Republicans fall in the House,” asked Sean. “Can the
Republicans win the House,” asked Rove, “You bet especially after that health care bill but really | think
they can gain 35 sgais bui this will be a waird election and they’ll need 41 to take control.” With your
help, we can still pudl this off. Visit Hannity.com for more information on how you caa help.

Today's “Hot Topic® From The Harmity Forums:

'm 52 and | have wever heard 20 much aninosity — posted by Kethmk58

| oaTt remernber a tirve when peopie have reslly stocped se low to call out menes so much amd bash

each dthers pofltical visws. | krow every administralon hess hall its stienw of beshing, but tiis past year
and a half, it has grown ten-fold. | do respect others peoples views on issues, | just don't like the name
calling and such.

Mage}

>> TV Tonight (Hannity FOXNews 8pm EST):
More cops, safer streets, and the dsficit eliminated just from legalizing pof? Fmr. Gov. Gary Johnson
sparks up a debate!

THE SEAN HANNITY STORE IS OPEN!
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Now you can get your very own Sean Hannity Conservative Viciory 2010 logo gearl! We have fantastic
quaiity-embroniernni goif shine,t-shiis, hets, hauites, cofixe nmugs, and lots of more renfly anol stuff...
in evasy size...and @'n &l mexie in the USA!l Wa even (vava thors mini Nesf fortiabils ton!

Great for Mother's Day and Father's Dayl

Go to Hapnity.com and click on the Hannity Store link and grab your very own Conservative Victory
2010 stuff while supplies last!</< font>



